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Dear Shri Priyadarshi,

Sub: Evidence of lllegal acts and conspiracy for issuance of new UASL licenses
without bidding in 2003-2004, in violation of the TRAI Act and Cabinet
decision. Additional evidence also cited from the CAG Report of
16.11.2010 and the Justice Shivraj V. Patil One Man Committee (OMC)
Report of 31.01.2011

This is further to my letters dated 22.12.2010 and 10.01.2011, and my meeting with you
on 14.06.2011.

There is conclusive and undeniable evidence that there were big beneficiaries of illegal
acts by TRAI/DoT which caused a corresponding loss to the Exchequer in violation of
Cabinet decision of 31.10.2003, UASL guidelines of 11.11.2003, NTP’99 as amended

n 11.11.2003, established procedure of multi-stage auctions, extant policy and the TRAI
Act, Section 11(1)(a)(i), Second Proviso and Section 11(1)(a)(i), Fifth Proviso.

The events and actions leading to these issuance of licenses/spectrum in Telecom are
often complex and it is easy for even the most informed to be mislead and confused. This
letter attempts to clarify the real situation, in as simple a way as possible, to allow the
process of investigation and justice to be pursued and ALL the illegal actions and wrong-
doers to be identified.
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2003-04 (26 New UAS Licenses Granted illegally to 4 companies):

It seems that the prevailing view with regard to the issuance of new UAS licenses (not
migration) to private companies during this period is sought to be justified by the potential
accused/involved parties by citing the ‘Note for Cabinet’ — F.No.808-26/2003-VAS,
Section 2.4.6(i) and (i), which state:

“2.4.6 Based on the above the GoM has recommended the following course of action:

(i) The scope of NTP-29 may be enhanced to provide for licensing of Unified Access
Service for basic and cellular license services and Unified Licensing comprising all
telecom services. Department of Telecommunications may be authorized fo issue
necessary addendum to NTP-99 to this effect.

(i) The recommendations of TRA! with regard fo implementation of the Unified Access
Licensing Regime for basic and cellular services may be accepted.

DoT may be authorised to finalize the details of the implementation with the
approval of the Minister of Communications & IT in this regard including
calculation of entry fee depending on the date of payment based on the principles
given by the TRA/ in its recommendations.”

The reality is this : The contention that there was a Cabinet decision which approved the
grant of NEW UAS licenses is utterly, completely false and is an attempt to divert aftention
from the real perpetrators of this illegal act. '

To understand the scams in 2003-2004, it is most crucial to distinguish, in clear terms,
between (a) an existing BSO/limited mobility operator and (b) a new UASL operator,
specifically:

i) An existing BSO/limited mobility operator has to be viewed on a circle-wise basis
only. An existing BSO/limited mobility operator operating in, say é circles (e.g.
Tatas) as on 11.11.2003, does not qualify as an existing operator for the
remaining circles where it did not have a BSO license. The status of existing versus
new has to be evaluated on a circle-wise basis only.

i) TRAI recommendations of 27.10.2003, GoM approval of 30.10.2003, Cabinet
decision of 31.10.2003 and UASL guidelines of 11.11.2003 - only perfain to
migration for existing BSOs/limited mobility operators to the UASL regime. There is
not a single word about new UASL operators in any of these four said
documents/approvals.



ii)

TRAI recommendations only refer to ‘migration’ or ‘existing BSOs’. No mention of
new UASL licenses for operators:

A plain reading of the TRAI recommendations, which is the basis of the GoM and
Cabinet approvals of 30.10.2003 and 31.10.2003 respectively, shows that the
recommendations only use the words ‘migration’ or ‘migrating’ or ‘existing BSOs'’
in all the relevant sections, including but not limited to Sections 7.4, 7.5, 7.7, 7.8,
712,713,714, 7.6, 717, 7.18+7.19; 7.20, 7.21; 7.22, 71.23, 7.24, 7,26,
7.29, 7.30, 7.31 and 7.37. There is no use of the phrase ‘new unified access
license’ anywhere and surely the GoM/Cabinet could not have approved
(consequent upon the statutory restrictions) beyond what the TRAI had
recommended for existing BSOs/CMSPs migrating to UASL.

UASL guidelines dated 11.11.2003 issued by DoT make no mention of ‘new UAS

licenses’. They neither provide the application format nor the process to grant new
UAS licenses:

The entire UASL guidelines of 11.11.2003 relate to migration for existing
BSOs/limited mobility operators (which can only be on a circle-wise basis). It
neither speaks about new UAS licenses nor does it prescribe a format for applying
for such licenses. Most importantly, UASL guidelines of 11.11.2003 do not
mention FCFS anywhere as a process for grant of new UAS licenses. That is
because the guidelines were not meant to address new UAS licenses. It merely
mentions that future applications will be received under the UASL regime without
any hint of the format or the process/timing of allocation.

The letter by Shri Pradip Baijal, former TRAI Chairman, dated 14.11.2003, which
is the basis for 26 new UAS licenses — including 12 to the Tatas — granted between
January and April 2004, is patently illegal:

Under the TRAI Act, the Chairman has no authority whatsoever to clarity statutory
recommendations through a personal letter — that too based on a telephonic
conversation — written after GoM approval, Cabinet decision and issuance of UASL
guidelines of 11.11.2003. The letter by itself is patently illegal. If it is treated as a
fresh recommendation, then it violates Section 11(4) (Transparency) since neither
can such recommendations be generated without public consultation nor can they
be given without being placed in the public domain. In the current instance, there
was no consultation for new UAS licenses or even UAS licenses in the first place.
Moreover, the letter of 14.11.2003 has never been placed on the TRAI website
and is in fact missing from the TRAl's files — as per their reply to an RTIl enquiry.
This was a surreptitious move by the Chairman to benefit companies such as Tatas



who had already applied for 7 new UAS licenses on 12.11.2003 in the BSO
format. | am sure you are aware that the then TRAI Chairman went on to work with
and consult for some of the beneficiaries of these licenses - this fact is already in
the public domain.

For collaborative evidence, please see CAG Report of 16.11.2010, Sections 3.1.6
and 3.1.7 and the Justice Shivraj V. Patil OMC Report, Sections 2.51 - 2.55 and
Section 3.2(iv).

The DoT accepts that Chairman TRAIl’s letter is over and beyond the TRAI
Recommendations approved by the Cabinet on 31.10.2003:

A reading of the file notings within the DoT beginning 20.11.2003 till 24.11.2003
clearly shows that senior-most members of the Telecom Commission and officials
of the DoT, including legal advisors, do not agree with the contention that the
Cabinet had authorized the grant of new UAS licenses with the approval of the
then MoCIT. The handwritten note on file dated 21.11.2003 by D(LF) (which

remains uncontested on files till date) states:

“The matter was discussed in a meeting with M(P), M(F), LA(T) and DDG(LF) in the
chamber of M(F) today. It emerged in that:

In view of the letter dated 14" November 2003 from TRAI, it is fo be presumed that
the entry fee for new applicants would be equal to the entry fee paid by the fourth
cellular operafor and the entry fee of the existing BSO fixed by the Government
(based on TRAI recommendations) where there is no cellular operator.

Further the new applications would submit PBG equivalent to fourth cellular
operator (however the quantum of PBG may need fo be decided where there are
no fourth cellular operator). The above is over and above the recommendations of
TRA! on unified licensing which was approved by the Cabinet as the same was

about migration of only existing, cellular and basic service licensees fo the unified
access service license.

2) It is presumed that such new licenses in the category of UASL would be on a first
come, first served basis on basis of applications submitted for consideration.”



vi)

vii)

Important notes:

e All the highlighted sections above show that the UASL guidelines did not
prescribe even basic information such as PBG efc., and therefore, could not
have been applied to new UASL operators.

e The basis of this note is the letter of 14.11.2003 and that leads to the
presumption of entry fee.

e |t clearly states that this is over and above the TRAI recommendations which
were approved by the Cabinet as the same was about migration of existing
CMSPs, BSOs to UASL only (not new UAS licensees).

e Even the process for grant of such licenses i.e. FCFS has to be presumed since
nothing is stated in the UASL guidelines of 11.11.2003.

« This note is based on the meeting of member of the Telecom Commission and
is signed by DDG (LF), senior DDG (VAS), Director AS (ll), Member (P),
Member (F), Chairman - Telecom Commission and eventually by the then
MoCIT - between 21.1.2003 and 24.11.2003. Not one single signatory has
contradicted the handwritten note which is the basis of originating the approval
for grant of new UAS licenses.

The decision to grant new UAS licenses in 2004 violates the TRAI Act, Section
11(1)(a)(i), Second Proviso:

The TRAI Act, as cited by the CBI in its charge sheet of 02.04.2011, recognizes the
need for mandatory recommendations to .be sought by the Central Government
from the TRAI while issuing licenses to new service providers. By example, since
Tatas would be considered ‘new service providers’ in the 12 circles, as would
others who received licenses in January/February 2004, a specific and separate set
of recommendations would have to be received as per the statute - which in turn
will have to follow a process of public consultation compliant with Section 4 of the
TRAI Act. Since no such consultation ever took place and no such consequent
recommendations were made/placed in the public domain, any grant of licenses to
‘new service providers’ or ‘new UASL operators’ is a blatant violation of the TRAI
Act. This compliance should have been followed for all 26 licenses granted.

Substantial evidence in the CAG Report which shows that the TRAI Chairman’s
letter was unauthorized, including that the TRAlI recommendations of 2003
regarding bidding of fourth/fifth cellular operator were violated:

As it is well known that the fourth/fifth cellular operator, as per the TRAI
recommendations of 27.10.2003, was to enter through a process of multi-stage
bidding (Section 7.37 and 7.39). As per the DoT’s own admission (Justice Shivraj
Patil OMC Report - Annexure 27, Page 313, Section 7), grant of new UAS license
was nothing but the grant of new CMSP licenses.






